
JUDr. Ivan Rumana, predseda senátu, Najvyšší súd Slovenskej republiky 

 

 

Súdna rada 

Slovenskej republiky 

 

Vec :  Správa z vypočutia kandidáta na sudcu Všeobecného súdu EU pred Výborom 255, Brusel 

 

Vážená pani predsedníčka Súdnej rady, vážené členky, vážení členovia, 

 

dňa 29.1.2018 som bol Súdnou radou schválený za kandidáta na sudcu Všeobecného súdu Európskej 

únie a po schválení kandidatúry Vládou Slovenskej republiky  nasledoval proces pred Výborom Rady 

Európskej únie. Výbor je vytvorený podľa článku 255 Zmluvy o fungovaní Európskej únie.  Označuje   

sa skratkou „Výbor 255“. 

Administratívne konanie  pozostávalo z písomnej komunikácie a následného vypočutia pred Výborom 

255. Komunikáciu zabezpečoval tajomník Výboru pán  Meyer, ktorý ma prvý krát kontaktoval 

pozvánkou na zasadnutie Výboru navrhnuté na deň 27. apríla 2019 o 10.30h v budove Rady EU  

v Bruseli, Belgické kráľovstvo . 

Obsahom pozvánky bola  žiadosť o zaslanie  motivačného listu a  1 až 3 súdnych prípadov s ktorými 

som bol v súdnej praxi konfrontovaný a to v angličtine alebo francúzštine . Motivačný list som 

predkladal vo francúzštine ( príloha č. 1)  prezentované rozsudky vo veci hospodárskej súťaže, vec 3 

Sžz 1/2010 Ševt proti Protimonopolnému úradu SR , ktorý sa týkal tzv. inšpekcií ( dawn raid) a 3 Sžh 

1/2016 Československá obchodná banka proti Protimonopolnému úradu SR, ktorý sa týkal právnej 

nemožnosti znižovania pokuty správnym súdom  podľa  všeobecných princípov administratívneho 

trestania, keďže by tým došlo k ohrozeniu tzv. programu zhovievavosti ( angl. leniency program), 

ktorý je základom vymožiteľnosti  práva hospodárskej súťaže  EU ( prílohy č. 2 a 3).  Súčasne Výbor 

žiadal i zaslanie 20 strán z publikácie Správny súdny poriadok – komentár ( v slovenčine), tej časti 

ktorej som bol autorom.  

Vypočutie pred Výborom prebehlo vo francúzštine a v angličtine. Po vstupe do zasadacej miestnosti 

ma predseda Výboru privítal vo francúzštine, vyzval ma, aby som sa posadil a predstavil mi všetkých 7 

členov výboru. Po mojej pravici bol poslanec Európskeho parlamentu z Malty, prezident Spolkového 

ústavného súdu Nemecka , prezident Najvyššieho súdu Španielskeho kráľovstva, a bývalá sudkyňa 

Všeobecného súdu Európskej únie za Portugalsko. Po mojej ľavici člen Výboru z  Poľska, ďalej bývalý 

sudca Všeobecného súdu EU z Holandska  pán Timmermans,( predseda Výboru) , prezident  

Najvyššieho súdu Írska   a následne tajomník výboru  pán  Meyer.   

Na úvod som vo francúzštine prezentoval prípad 3 Sžz 1/2010 ŠEVT, ktorý bol zaujímavý tým, že 

Protimonopolný úrad uskutočňoval inšpekciu priestorov podnikateľa na základe poverenia 

predsedníčky  Protimonopolného úradu, ktoré trpelo vadami, ktoré spôsobovali jeho neplatnosť. Ide 

o obdobu prehliadky iných priestorov podnikateľa v trestnom konaní. Naše rozhodnutie vychádzalo 

z toho, že musí byť dodržiavaný rovnaký štandard ako  trestnom konaní , pretože obsahovo ide 

o rovnako invazívny zásah do základných práv a slobôd. K uvedenému prípadu som nedostal žiadne 



otázky a prešlo sa k otázkam členov Výboru.  Pani bývalá sudkyňa Všeobecného súdu  z Portugalska  

ma vyzvala, aby som vymenoval všetky veci, ktoré patria do vecnej príslušnosti Všeobecného súdu.  

Súčasne ma požiadala o odpoveď vo francúzštine. Tento typ otázky ma prekvapil v tom, že vecná 

príslušnosť Všeobecného súdu EU je všeobecná, to znamená, že  tam patria všetky veci, ktoré nie sú 

zmluvami, protokolom a štatútom Súdneho dvora zverené do vecnej pôsobnosti ( právomoci 

Súdneho dvora- Kúria). Uviedol som, že je to právne ten rozdiel oproti predchádzajúcemu  

„Tribunálu“, a preto sa premenoval na  Všeobecný súd nazýva i  všeobecným. Ďalej ma vyzvala, aby 

som uviedol, čo je predmetom súdneho prípadu Intel pred Všeobecným súdom. Tu len toľko, že ide 

o kauzu zneužitia dominantného postavenia v súvislosti so zmluvami Intelu so svojimi dealermi.  

Protimonopolné veci prebiehajú v rokovacom jazyku, ktorým je angličtina a preto som požiadal 

o možnosť vyjadriť sa  v anglickom jazyku.  Medzi otázky, ktoré som obdržal od nemeckého sudcu, 

ktoré dva súdne prípady ma najviac zaujali, ďalej nasledovali otázky od poslanca Európskeho 

parlamentu  za Malty k prejudiciálnemu konaniu, či som sa niekedy stretol s položením prejudiciálnej 

otázky uviedol som príklad Lesoochranárskeho zoskupenia VLK C – 240/09 s tým, že ja som 

prejudiciálnu otázku nepokladal, pretože otázku  nie priameho účinku Aarhuského dohovoru som 

pokladal za otázku acte claire ( inak to potvrdila aj generálna advokátka Eleanor Sharpston vo svojich 

návrhoch. Ďalej nasledovala otázka od  Španielskeho sudcu či som ja osobne predložil prejudiciálnu  

otázku s požiadavkou o odpoveď vo francúzštine. Uviedol som, že ako odvolací súd sme komplexne 

vysvetlili potrebu predloženia prejudiciálnej otázky vo veci Kovozber. Následne mi predseda Výboru 

kládol otázky k rozsudku 3 Sžh 1/2016 Československá obchodná banka. Člen Výboru z Poľska sa ma 

na záver spýtal ako by som mohol prispieť k činnosti Všeobecného súdu.  

Počas vypočutia mi boli položené výlučne odborné otázky na ktoré som dal  odpoveď v požadovanom 

jazyku. Doplňujúce otázky až na jednu som nedostal. Mal som za to, že   odpovede boli úplné. Žiadne 

otázky na moju osobu, prípadne výkonu mojej stáže som nedostal.  

Som v poradí tretím kandidátom Slovenskej republiky, ktorému Výbor 255 nedal odporučenie.  Počas 

vypočutia neboli vznesené výhrady voči mojim schopnostiam porozumieť v angličtine a vo 

francúzštine a dať odpoveď v požadovanom jazyku. Mal som sa to, že moja predchádzajúca 6 

mesačná stáž  na Súdnom dvore EU s priaznivým hodnotením bola dostatočnou zárukou na 

preukázanie odborných znalostí v práve EU a procesov pred Súdnym dvorom.  

Túto správu predkladám s cieľom objasniť priebeh konania pred Výborom 255,  po schválení  mojej 

kandidatúry Súdnou radou Slovenskej republiky dňa  29.1.2018 a napomôcť ďalšiemu výberu.  Som 

pripravený zodpovedať Vaše prípadné otázky. Ďakujem za prejavenú dôveru. 

 

JUDr. Ivan Rumana 

 

 

 

 

     

 





























Motivačný list ( preklad francúzštiny do slovenčiny) 

 

Dámy, Páni, 

Sudca správneho súdnictva na Najvyššom súde Slovenskej republiky 12 rokov, z tohto 10 
rokov  vo funkcii predsedu senátu.  

Celý môj profesionálny život je spojený s národnou justíciou. Prešiel som súdny systém od 
súdu prvého stupňa cez odvolací súd až na najvyšší súd. Ako administratívny sudca som sa 
špecializoval v oblasti dane z pridanej hodnoty, dane z príjomov a vo finančných veciach , 
ako aj vo veciach hospodárskej súťaže, štátnej pomoci a duševného vlastníctva. Súdna 
kontrola administratívnych rozhodnutí neobsahuje výlučne len súlad so zákonom  ale aj s 
judikatúrou Súdneho dvora Európskej únie.  Tento aspekt je kľúčový  pretože princíp 
prednosti práva EU vyžaduje identifikovať otázky acte éclaire  a acte claire podľa judikatúry 
Súdneho dvora Európskej únie. Zbieral som svoje poznatky krok za krokom  na 
konferenciách organizovaných Európskou komisiou, Generálny direktoriát finančný a 
Generálny direktoriát hospodárskej súťaže alebo aj Akadémiou Európskeho práva v Trevíri. 
Ale tieto boli podujatiami kolektívnymi, kde som postrádal aspekt individálnej výučby. 
 
Som veľmi vďačný, že som mal možnosť  uskutočniť individálne stáže. Moja prvá stáž na 
Najvyššom súde Írska v roku 2010 mi otvorila právny systém, v ktorom akty písaného práva  
sú interpetované  v prostredí   common – law.  Zistil som, že systém prejudicálnej otázky  
podľa článku 267 Zmluvy o fungovaní Európskej únie má svoj pôvod  v case stated procedúre 
( pozn. predkladanie otázok podriadenými súdmi nadriadeným v systéme common law). 
Počas mojej stáže na Najvyššom správnom súde Českej republiky som sa uistil, , že problémy 
interpretácie  práva Európskej únie boli podobné. Tu som našiel priateľov pre odbornú 
diskusie. Vytvorili sme projekt spoločných ročných konferencií v oblasti daňového práva a 
spolupráca je veľmi úzka. 

Moja posledná stáž na Súdnom dvore Euróspkej únie mi otvorila kulinársku kuchyňu práva 
Európskej únie. Pre mňa to bola unikátna skúsenosť. Bolo s nami zaobchádzané ako s 
pracovníkmi Súdneho dvora v plnom pracovnom čase. Medzi sudcami – stážistami som bol 
jediný z najvyššieho súdu. Ale cítil som sa skôr ako justičný čakateľ. Som veľmi vďačný, že 
som  spoznal toto prostredie. 

Domnievam sa, že v prostredí Súdneho dvora Európskej únie by som mohol zhodnotiť svoje 
profesionálne skúsenosti nadobudnuté na národnej úrovni. V podstate, Všeobecný súd 
Európskej únie je správnym súdom. Vidím profiesionálne pokračovanie s týmto navrhovaným 
postom. 

 

S  úctivým pozdravom, 

 

Ivan Rumana 

 



 

Lettre de motivation 

 

Mesdames, Messieurs, 

Juge administratif à la Cour suprême de la République slovaque depuis 12 ans dont dix ans en 
fonction  du président de chambre.  

Toute ma vie professionnelle est conectée avec la justice nationale. J’ai traversé le système 
judiciaire de la Cour de première instance par la Cour d’appel jusqu’à la Cour suprême.   En 
tant que le juge administratif je m’étais spécializé dans le domain du droit de la  taxe sur la 
valeur ajoutée et taxe d’impôts  et  en matières financières aussi  tôt que  des affaires de 
concurrence, d'aide d'État et de propriétés intellectuelles. Le contrôle juridictionnel  des 
décisions administratives  comprend la vérification non seulement  d’une  conformité avec les 
lois mais aussi avec la jurisprudence de la Cour de justice de l’Union européenne.  Cet aspect 
est cruciale parce   que le principe de  primauté du droit de l’UE exige  d’identifier les actes 
éclaires et les actes claires selon la  jurisprudence de la Cour de justice .  J‘ ai collecté  mes  
connaissances pas à pas  en conférences organisées par Commission européenne  DG Taxud 
Fiscalis programme, DG Competition programme or par ERA de Trève. Or, celles étaient des 
événements collectives, en groupe, où j’ai manqué l’aspect individuelle d’apprentissage. 
 
Je suis très reconnaissant d‘avoir eu  une possibilité de  faire des stages individuelles. Mon 
première stage à la Cour suprême d‘Irlande  en 2010 m’a ouvert le système juridique ou les 
lois écrites sont inerpretés en milieu du droit common  law et case-law. J’ai trouvé que le 
système de la procédure de renvoi préjudiciel selon l’article 267 TFUE a son origine dans “ 
case stated procedure“. Pendant mon stage à la Cour suprême administrative de la République 
thèque je m‘était assuré que des problèmes d’interprétation du droit de l’Union européenne 
étaient semblables. Là, j’ai trouvé des amis pour une  discussion approfondie.  Nous avons 
crée un projet des conférences annuelles  en domain du droit de taxes et la collaboration était 
très proche. 

Mon final stage à la Cour de justice de l’Union européenne m’a ouvert une cuisine coulinaire 
du droit de l’Union. Pour moi c’était une expérience unique. On nous a traités, en pleins 
temps, comme les fonctionnaires.  Entre les magistrats stagiaires  je  venais de la Cour 
suprême . Mais,  je me suis senti plutôt comme l’auditeur de justice. Je suis très reconnaissant 
de connaître ce milieu.  

Je pense que dans l’environnement de la Cour de justice je pourrais   revaloriser mes 
expériences proffesionnelles obtenu sur le niveau national.  En substance, Le Tribunal  
de l’Union européenne est  une cour administrative.  Je vois  une continuation professionnelle 
avec  ce poste visé. 

Bien cordialement, 

 

 

Ivan Rumana 













The Supreme Court  
of the Slovak Republic 

3Sžh/1/2016 

 

 
JUDGEMENT  

ON BEHALF OF THE SLOVAK REPUBLIC 

The Supreme Court of the Slovak Republic in the panel composed of the president of 
the chamber Ivan Rumana and the judges Jozef Milucky and Sona Langova in the matter of 
the Plaintiff : Ceskoslovenska obchodna banka, a.s., ICO: 36 854 140, Michalska 18, 
Bratislava, represednted by advocate:    Advocate offices  of  Dr. Lubos Novak Ltd., square 
of Martin Benka 10, Bratislava against Defendant: Antimonopoly Office of the Slovak 

Republic, Drienova 24, Bratislava, in the judicial review of proceedings and decision of the 
Council of the Antimonopoly Office of the Slovak Republic No. 2014/KH/R/2/008 dated 11th 
April 2014, on the appeal initiated by the plaintiff against the judgement of the Regional 
Court  in Bratislava No  2S 115/14-124 dated  17th June 2015, 

 

h e l d   a s  f o l l o w s : 

 

The Supreme Court of the Slovak Republic  changes the judgement of the Regional 
Court in Bratislava No  2S 115/14-124 dated  17th June 2005 in such a way that the action is 
dismissed.   

The plaintiff is not entitled to the costs.  

 

  T h e   G r o u n d s :  

 

 

By  the challenged judgement,  the Regional Court  in Bratislava  has modified the 
decision of the Council of the Antimonopoly Office of the Slovak Republic No. 
2014/KH/R/2/008  dated 11th April 2014 jointly  with the first instance decision of the  
Antimonopoly Office of the Slovak Republic No  2013/KH/1/1/026 dated 25th October 2013  
in the  operative part  of the penalty  and  decreased the penalty on  1.500.000,- eur.  

 
The Regional Court has found that the Council of the Antimonopoly office acting as 

the appellate administrative authority , issued the  decision  No. 2009/KH/R/2/054 dated 19th 
November 2009, by which modified the original first instance decision clarifying that the 
infringing behaviour of plaintiff and the companies  SLSP a VUB consisted a personal 
meeting in Bratislava on 10thMay 2007 and followed email communication  with the 
agreement of canceling of current accounts and the agreement to refrain from reopening  the 
current accounts of the company AKCENTA CZ, a.s. There is an illegal agreement from 10th 
May 2007to 09th June 2009  on the market of cashless foreign exchange transactions, 
regadless to the amount of exchanging transactions on the territory of the Slovak Republic 
within  the article 81 par. 1, letter c/  TFEU   and  within § 4 par. 1 in connection  with § 4 par. 
2 , letter a/ and § 4 ods. 3 letter c/ of the  act No 136/2001Coll.  on the protection of economic 
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competition. The office imposed them  the penalties as follows: SLSP 3.197.912,-eur, VÚB 
3.810.461,- eur and the plaintiff („ČSOB“) 3.183.427,- eur. 

 
Each of the bank has brought an individual judicial review action against this decision. 

The Regional Court  in Bratislava as the court of first instance a the Supreme Court as the 
appellate instance have dealt with these actions in the separate proceedings due to comply 
with the principle of independent allocation  of a case. The cases have been dealt by separates 
panels, as they have been allocated with a software  case allocation programme. The principle 
of the independent allocation of a case not allows to alter the original panel of a case .  

 
 Having reviewed the facts , The Regional Court  in Bratislava modified the penalty  

imposed on plaintiff. The ruling has been based on full juridiction in sanction mattters ( § 250i 
par. 2 in conjunction  with § 250j par. 5 Civil Procedural Code („CPC“) with regard to the 
case – law of the Eureopean Court to Human Rights ( „ECtHR“). The Regional Court has 
accepted the defence of the plaintiff pointing to the time exposed between the infringement of 
commpetion rules and the final decision in the matter of plaintiff, differently from cases 
Slovenska Sporitelna and VUB. The Regional Court took also into consideration a voluntary 
settlement made by plaintiff with injured AKCENTA. The plaintiff voluntary paid the 
damages 900 000 eur.  It was an effective regret based on principles of penal law  applied on 
an administrative offence with regard to the European Convention to Human Rights 
(„Convention“) . 

 In compliance with the principle of the full jurisdiciton of the courts in  administrative 
sanctioning based on the Case –Law of ECtHR ( Engel v. Netherlands) and with regard to the 
article 6 paragraph 1 of the Convention  and provisions § 250i par. 2 CPC in conjunction   § 
250j par 5 CPC the court is empowered to modify the decisions of an administrative authority 
concerning the financial penalty on scale even up to relinquish the imposed penalty. The 
court is empowered to substitute the administrative authority by imposing its original penalty. 
For given motifs, the Regional Court in Bratislava has concluded that it was necessary to 
modify the challenged decision and to impose the penalty 1.500.000,- eur, which responds to 
the all facts and circonstances of the case. The court has substituted  the penalty imposed with 
its own penalty.  

 As to the argumentation of the defendant  to the previous judgements of the Supreme 
Court qualified  as the   based on the same  facts of Slovenska sporitelna  and VUB, which 
were fined similarly, the Regional Court in Bratislava concluded that the facts are not the 
same, but on contrary there is an distinctive difference that  the benefit of the plaintiff was  
low and the plaintiff had voluntarily settled the matter with AKCENTA and voluntarily paid 
the damages 900 000 eur. The behaviour of the plaintiff could not be classified as grave , 
because the  illegal agreement  has relatead only one subjet – AKCENTA which was on the 
market  illegally, without the licence of the central bank.  

 Both, the plaintiff and the defendant have brought an appeal against the judgement of 
the Regional Court  in Bratislava...... [omissis] 

  The Supreme Court  as the court of appeal (§ 10 par. 2 CPC in conjunction  
with § 246c par. 1, first sentence CPC)  has reviewed the  challenged judgement of the 
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regional court  including the proceedings before the regional court,  (§ 212 par.1 CPC  in 
conjunction with § 246c par. 1, first sentence  CPC), without the public hearing  (§ 250ja par. 
2 first sentence  CPC) and has changed the challenged judgement  in such a way that the 
action had been dismissed.   

 
The Supreme Court has found that the basic issue was  whether there  exist the 

grounds for decreasing the imposed penalty in sense  of the article 101 paragraphe 3 Treaty on 
the Functioning of the European Union ( „TFEU“). The Regional Court in Bratislava acting in 
compliance with the principle of full jurisdicition in administrative punishment with regard to 
the Convention decreased the original penalty from 3.183.427,--€  to the  amount 1.500.000,-- 
€.  This represents the decreasing the penalty on  more than 50 per cent.  

 
The Supreme Court declares that the decreasing the penalty in the area of competition 

law is reserved exclusively to the leniency programme. It is  a special princip which governs 
the punishment in competition matters. 

 
According to provision § 38d par. 2  of the act No. 136/2001 Z.z. on protection 

of  economic competition (in consolidated version  in force) at the time of announcement of 

the judgement of the Regional Court  in Bratislava dated 17
th

 June 2015),  the  office is 

empowered on request of an participant of   illegal agreement according to § 4 par. 1 or 

according to the article 101 TFEU to decrease the penalty which is entiteled the office 

according to provision § 38 par. 1,up to 50%, on condition that participant on its own motion 

as a participant to the illegal agreement will produce a proof  with a significant value  which 

enables to prove the infrigment according to provision § 4 par. 1 No 136/2001 Z.z.  or article 

101 TFEU and such participant fulfils the conditions of a leniency programme. 

 

The leniency programme is an irreplaceable element in the enforcement of competition 
law whose utilisation is reserved to the exclusive competence of the Antimonopoly Office of 
the Slovak Republic ( „National Competion Authority“). The leniency programme is not 
destined to the courts.  In the case that the courts could have decreased the penalties imposed 
in the frame which is reserved to the leneniecy program, they could have destroyed the 
effectivness of competition law. In this matter the circonstances for decreasing the penalty 
had been identified by the judgement of the Court of Justice C-68/12 and resided in article 
101 paragraph 3TFEU. The plaintiff  did not based on them. The jurisprudence of the Court of 
Justice  in the area of administrative sanctioning in competition law represents an exemption 
from the general priciples of administrative punishment based on Convention. The Case-Law 
of Court of Justice of  the EU has to be obeyed as  acte éclaire and has to be respected on the 
principle priority of EU law. 

 
The Supreme court  has also followed the judgement of the CJEU in Case C-

681/11,Schenker & Co. AG which stated that the 
  article 101 TFEU must be interpreted as meaning that an undertaking which has infringed 

that provision may not escape imposition of a fine where the infringement has resulted from 

that undertaking erring as to the lawfulness of its conduct on account of the terms of legall 

advice given by a lawyer or of the terms of a decision of a national competition authority. 
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The fact itself that the alleged inducement of enetring in agreement was self – help 
protection against an illegal business activity carried on by AKCENTA CZ without the 
requisite licence of central bank had no influence on the amount of the penalty. This issue had 
not been  then ruled by the Case – Law. Therefore the Supreme Court in the matter of 
Slovenska sporitelna C- 68/12 has referred  a preliminary ruling question according to the 
article 267 TFEU. The answer of the Court of Justice was clear. There is no relevance to the 
question  whether the agreement constitutes an infrigement of that provision.  The Supreme 
Court had to follow this opinion. The issue of self – help protection against an illegal business 
activity has been broadly discussed on internet by  academics in remarks to the judgement 
Slovenska sporitelna C- 68/12, which is known also as „Slovak banking cartel case“. It can be 
concluded that the Court of Justice of the EU has excluded the general princip of self – help 
protection in the area of competition law, because  there is a restriction by object and such 
a practice is prohibited „ per se“.    

 
As to the costs of the proceedings, the Supreme Court has applied provisions § 250k 

paragraph 1 CPC in conjunction with §224 par. 1, 2 CPC  and § 246c ods. 1  CPC .  The 
plaintiff is not entiteled to the  costs because he did not have a success in the trail.  

   
This judgement was approved  by the panel of the Supreme Court by voting  3:0.  

 
I n s t r u c t i o n  : The remedy is not allowed against this judgement.  

Bratislava,   23rd November 2017                                              JUDr. Ivan  R U M A N A 

                                                                                                President of the Chamber  
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The notices and remarks of judges: 
 Legal domain  Justice administrative – competition –abuse of dominance – 

restriction by object „per se“- penalty -  full jurisdiction - alteration 

of the penalty by the court -  

Participants to the 
proceedings 

 

Ceskoslovenska obchodna banka („CSOB“), a.s.  

vs. The Antimonopoly Office of the Slovak Republic  

Case file number 

Supreme Court 

3 Sžh 1/2016 

 

Date 23rd November 2017 

Applied provisions  § 38d par.2,  act No 136/2001Coll.  on the protection of economic 
competition 
Art. 101(3) (ex- article 81(3)) TFEU 

Pre-existing juriprudence  Supreme Court 3Sžh 4/2010  Slovenska sporitelna 
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The Supreme Court  

of the Slovak Republic 
 

 

 

JUDGEMENT 

ON BEHALF OF THE SLOVAK REPUBLIC 
 

The Supreme Court of the Slovak Republic in Bratislava, in the panel composed of 

JUDr. Ivan Rumana, President of the chamber and  the judges JUDr. Jana Zemkova, PhD. and 

JUDr. Gabriela Gerdova, in the case of Plaintiff: Statisticke a evidencne vydavatelstvo 

tlaciv, a.s., - SEVT, a.s. (abbreviated version of the company name) /Statistics and registration 

forms publishing/, based: Plynárenska č. 6, 821 09 Bratislava, ID: 31331131, represented by 

AS Legal ltd. based: Hlucinska č. 1, 831 03 Bratislava against the Defendant: the 

Antimonopoly Office of the Slovak Republic, based: Drienova 24, 826 03 Bratislava, in the 

proceedings on protection against unlawful interference of public authority, 

 

h e l d  a s  f o l l o w s :  
 
 
 

The Supreme Court of the Slovak Republic prohibits the Antimonopoly Office of the 

Slovak Republic from continuing in violation of the plaintiff s rights, i.e. the actions consisting 

in viewing the data carrier of the plaintiff, copied by the defendant during the inspection on 22
nd 

October 2010. 

The action in its rest is dismissed. 

The plaintiff is not awarded a legal costs compensation. 

 

T h e   G r o u n d s : 
 

By its action delivered to the Supreme Court on 17/01/2011, the plaintiff has requested 

the Court for a protection from unlawful interference of the defendant which is not a decision 

and which was directly targeted and executed against the plaintiff. The plaintiff suggested to the 

Supreme Court to give a judgement prohibiting the defendant to continue in the violation of the 

plaintiff's rights, i.e. in the acts resulting in a viewing the copy of the data carrier of the plaintiff 

and at the same time the Court set the obligation to defendant to restore the situation that existed 

prior to the interference, so that he shall completely erase the entire copy of the plaintiff's data 

carrier. 

The plaintiff submitted the following facts to the court: 

On 18/10/2010 the President of the Antimonopoly Office of the Slovak Republic issued 

an authorisation for the employees of the defendant pursuant to § 22 of the Act no. 136/2001 

Coll. on the Competition Protection and on amendments to the Act of the Slovak National 
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Council no. 347/1990 Coll. on the organisation of the ministries and other central state 

administration bodies of the Slovak Republic as amended (hereinafter only the Competition 

Act) in order to carry out inspections at SEVT, a. s., due to possible conclusion of an agreement 

restricting the competition under § 4 of the Competition Act, which consists of collusive 

conduct in the procurement process in the field of the office stationery and paper supplies. The 

authorisation was issued without any time limit and remains valid until further notice. 

On 22/10/2010 employees of the defendant entrusted by the authorisation entered the 

plaintiff's premises and carried out an extensive inspection. The plaintiff's employees were 

interrogated and asked for business documents, computers used by employees and at the end the 

inspection made a complete copy of the data carrier of the PC of Libor G., one of the plaintiff's 

employees. 

On 09/11/2010 the defendant started the official procedure resulting in viewing the 

seized copies of the data carrier from the PC of Libor G. at the presence of the plaintiff's 

employees and his advocate. This action of the defendant, that aimed to view the seized copies 

of the data carrier, is still in duration. It is a continuation of the inspection under the 

authorisation. 

On 09/11/2010 the plaintiff raised objections against the act of the defendant, as he was 

afraid of the sensitive and personal data leakage from his hard disk. He asked defendant to 

submit the safety certification and to precise the process of handling with a disk under the law. 

The defendant could not meet this request. The proceeding has been suspended. 

Finally, on 23/11/2010 the plaintiff received the notice of the defendant presenting that 

the objections were not accepted without any further justification. Consequently the defendant 

ordered dates to continue the inspection of the hard disk. 

The first scanning of the hard disk was held on 29/11/2010 at the seat of the defendant. 

Prior to the proceedings, the plaintiff's advocate had called into defendant's attention, that the 

hard disk contains information covered by attorney confidentiality. 

The following hard disk scanning was held on 30/11/2010. The correspondence 

between the lawyer and his client had been read, which was objected. The defendant used 20 

keywords within scanning the hard disk. 

The plaintiff was allowed to look-in the documents and information in this case at the 

seat of the defendant on 20/12/2010 pursuant to the Act no. 211/2000 Coll. on the Free Access 

to Information as amended (hereinafter referred to as "AFAI"). 

The plaintiff alleged, that in case when the defendant investigates the behaviour of 

competitors under § 22 paragraph 2 of the Competition Act, the fundamental principles of the 

administrative procedure and principles of the public authority procedure must be respected, 

even if the administrative process is not concerned. Defendant must also comply with the 

applicable legislation. The defendant was using his competence in present case extensively. 

The defendant detained the entire disk of the company director regardless that it also contained 

his private information and documents of an individual. The entire disk is subject to the 

in-depth forensic analysis by the defendant while using more than 50 keywords. It is obvious 

that this is an extensive interference with the rights and legitimate interests of the participant to 

the proceedings. Personal computer, which was under the investigation and from which the 

data have been copied across the board, was given to the employee for personal use and for 

non-work purposes. It contained number of sensitive data and documents relating to the 

political activities of its user. 
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In a statement dated 31/01/2011, the defendant suggested the Supreme Court to dismiss 

the action as inadmissible because of delay and as unfounded for a failure to comply with terms 

and preconditions under § 250v of the Civil Procedure Code. He stated that the Division of 

Agreements Restricting the Competition (hereinafter only as "DARC") shall carry out an 

examination of a possible agreement restricting competition with features of a collusive 

behaviour in the public procurement made in the Social Insurance Company headquarters in 

Bratislava under the § 22 par. 1 point a) of the Competitions Act No. 136/2001 Coll. and on 

amendments to the Slovak National Council Act. No. 347/1990 Coll. on Ministries and other 

central state administration authorities of the Slovak Republic as amended. 

Horizontal agreements, agreements restricting the competition concluded between the 

entrepreneurs at one level of the distribution chain, i.e. between the competitors are prohibited 

under the law. These are agreements with major impacts on the market and consumers. Some 

studies mention up to 30% price increase due to the cartels. These agreements are concluded by 

competitors in secret and there is no agreement on the "paper," where the competitors would be 

mutually bind to something. Agreements are often confidential and thus difficult to prove. The 

competitors communicate through e-mails, often using secret ciphers. In practice of the 

European Commission and other agencies for protection of the competition the inspection is the 

major investigative tool of horizontal agreements. Basically, it is an inspection at the 

entrepreneurs commercial premises with the possibility to inspect, seal, or even withdraw for 

the necessary time any document and information that may be related to the activities of the 

entrepreneur. The defendant pointed to its competences under § 22 par. 2 and par. 3 of the 

Competition Act. The Office made a copy of the hard disc of his PC on 22/ 10/2010. It is 

therefore evident that the plaintiff has not complied with the deadline for lodging an action 

under § 250v par. 3 of the Civil Procedure Code, because this did not happen within 30 days 

from the date, when the copy was made, which has been proved by plaintiff's signature on the 

inspection minutes. Therefore at least the plaintiff's statement of claim to erase the entire copy 

of the hard disc is inadmissible. 

The Supreme Court dealt with the claimed intervention of the defendant at the hearing 

on 08/02/2011 and on 29/03/2011. It has found that the defendant had not maintained the 

administrative file from the investigation, i.e. chronologically arranged documents relating to 

the matter. The reason was that the administrative proceeding has not been initiated in this case 

yet. 

The Supreme Court notes that carrying out investigations by the defendant at the 

plaintiff under § 22 par. 2 point a) of the Competition Act is a procedural action of defendant as 

a public authority, which does not result in a decision as an individual administration act. It 

differs from an administrative procedure by the fact, that in the administrative proceedings, for 

example under § 22 par. 1 point b), c), d) of the Competition Act, the administrative authority 

shall in parallel perform jurisdiction and decide on the rights, legally protected interests or 

obligations of individuals and legal persons (§ 1 par. 1 Act No. 71/1967 Coll. on Administrative 

Proceedings as amended). This does not mean that, where the defendant (as a public authority) 

does not have decision-making power, the defendant shall not anymore proceed adequately 

under the Administrative Code and the basic rules of the administrative procedure. This scope 

of the Administrative Code results from the general clause of the provision: § 3 par. 6 of the 

Administrative Code, under which "the provisions on basic rules of procedure laid down in 

paragraphs 1 to 5 shall be applied mutatis mutandis also within the issuance of certificates, 

reports, statements, recommendations and other similar measures. " An authorisation to carry 

out the inspection according to § 22 par. 3 of the Act is just such an "other similar measure". 

The procedure of the defendant - when he provided information to the plaintiff (as one of the 

subjects of the investigation) only under the Act no. 211/2000 Coll. on the Free Access to 
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Information cannot be considered as lege artis, because the subject of the investigation has the 

right to access to information based on its special status and not by law, which is used to obtain 

information by entities which are not participating in the investigation. According to § 2 par. 2 

Administrative Code "administrative authorities are obliged to act in proceedings in close 

collaboration with persons who are involved in the proceeding and to give them an opportunity 

to effectively defend their rights and interests, especially to comment on the base of decision 

and to apply their proposals. " 

Defendant compiled an administrative file from the investigation only in the course of 

the trial. The Supreme Court states that a clear, fair and comprehensive record of the 

defendant's procedural action is an essential request for the control of legality of his procedure 

and performance of powers. The legality of the investigation can be examined only on the basis 

of the file. If the defendant did not maintain such file or did not elaborate it on the request of the 

Supreme Court, it would be necessary to state without any further action, that the procedural 

action ipso facto shows signs of an unlawful interference. 

From the inspection minutes of 22/10/2010 (document no. 20 of the administrative file) 

the Supreme Court found, that the data carrier in question was copied during the inspection at 

the plaintiff premises - carried out by the defendant's employees under the authorisation of the 

President of the Antimonopoly Office of the Slovak Republic of 18/10/2010 (document no. 18 

of the administrative file). According to the minutes Mr. Libor G. insisted on his presence 

during viewing a copy of the hard disc given in PC. For this reason the carrier containing the 

copy of the disc was sealed and delivered to the Office staff. 

In terms of the judicial review of legality, the Supreme Court qualified the inspection as 

a specific administrative procedure of the defendant which otherwise is not the administrative 

proceeding, but despite this it is still managed under the basic rules of the administrative 

procedure. The Supreme Court considered maintaining the administrative records in the 

administrative file as an elementary requirement to review the legality of the defendant's 

procedure under § 250v. 

By examining the matter the Supreme Court found the facts which were identified as 

defects of the procedural action of the defendant's employees in carrying out the inspection and 

copying the data carrier. 

The authorisation of the President of the Antimonopoly Office does not contain 

sufficiently any specific legal qualification of the provision, under which the inspection was 

performed. The authorisation states - "under § 22 of Competition Act no. 136/2001 Coll. " It is 

necessary to emphasise that § 22 of the Act no. 136/2001 Coll. titled as the Powers of the Office 

implies 10 paragraphs in which the powers of the Office are specified together with the 

entitlements and obligations of the individual subjects. 

A moment of surprise is used within the inspection of this kind, when the entrepreneur is 

not informed on the inspection in advance. The Office employees unexpectedly enter the 

entrepreneur's premises and start the inspection after proving the authorisation. Since this 

regards the field of the harmonized law of the EU, it would be appropriate to note, that this 

procedure is known as "dawn raid". Therefore, in terms of legality it is necessary to insist on the 

strict compliance of all formal requirements of the authorisation. The entrepreneur must have a 

legal possibility to check by the immediate insight of the authorisation, whether and under what 

legal provision such an action is taken against him. The court has found, that the authorisation, 

under which the inspection had been carried out, does not allow the entrepreneur to find and 

verify the legality of the Office procedure by the immediate insight to the Competition Act, 

because he does not know which of the particular powers specified in § 20 of the Competition 
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Act is being implement against him by the Office. This very fact is already assessed by the court 

as a serious defect in the Office's procedural action. 

The absence of the Office's stamp on the authorisation is considered by the court to be 

another error. It is true, that this requirement is not stipulated in the Competition Act. It is 

however an essential condition of the exercise of the public authority power required by the 

basic rules of the administration procedure, which became notoriety in the legal practise of the 

public authorities. 

In terms of certainty and clarity the stamp is an official symbol, from which it can be 

detected whether it is a public document. The Supreme Court notes that based on the file 

document no. 8 it has found, that there is an Office's round stamp on the authorisation to carry 

out the inspection at the entrepreneur SLOVPAP, dated 06/09/2010. The Supreme Court finds 

that the authorisation for "dawn raid" must contain the official stamp of the Antimonopoly 

Office so that the entrepreneur can immediately identify that it is an official performance, which 

is executed against him. Conditions of the decision provided for in § 47 paragraph 5 of the 

Administrative Code - i. e. "designation of the authority issuing the decision, the date of issue, 

name and surname of the individual and corporate name, official stamp and signature with the 

name, surname and function of the authorised person" in connection with § 3 paragraph 1 a 

paragraph 6 of the Administrative Code - can be viewed as essential conditions arising from the 

universal principles of clarity and certainty of each individual act of the administration, not just 

decision, but also authorisation. 

In terms of clarity and certainty a registration number is further absent in the 

authorisation. The Supreme Court can only assume that the defendant shall keep separate 

records of the issued authorisations, which allow their own internal control in the office. 

In carrying out an inspection it is necessary to distinguish invasive and non-invasive 

actions. Invasive actions affect the fundamental rights and freedoms. There is a difference if - 

within the investigation - the defendant requires the business and accounting records and 

documents, where it is clear that they do not contain any private data and the difference in the 

case of copying the data carriers of the entrepreneur's employees, where it cannot be excluded 

and there are reasons to assume that they contain a private correspondence as well (e.g. PC hard 

disk, laptop, USB flash drives, etc.). In these cases, the authorisation must be also justified. 

Under § 250v paragraph 1 of the Civil Procedure Code - natural or legal person who 

claims that his/her rights and interests protected by law had been abridged by an unlawful 

action of public authority, which is not a decision, and the action was aimed directly against 

him/her or as a result it had been directly carried out against him/her, he/she may seek 

protection against the interference before the court, if such an action or its consequences 

persist or there is a risk of its repetition. 

 

It has been proved in the procedure that the inspection of the plaintiff has not been made 

in accordance with the basic rules of administrative procedure; therefore the complete copy of 

the data carrier of the PC of the employee, Libor G., made during this action, cannot be 

considered as legally obtained document and evidence. Therefore, the Supreme Court has 

prohibited the Antimonopoly Office of the Slovak Republic to continue in violation of the 

plaintiffs rights, i.e. in the actions consisting in viewing the plaintiff's data carrier, copied 

during the inspection at the plaintiff's premises on 22/10/2010. 

The Supreme Court has dismissed the action in the statement of claim. It has accepted 

the objection of the defendant that a late action was filed in this part of the statement of claim. 
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The legal costs are decided by the Court of Appeal under § 5, paragraph 250v of the 

Civil Procedure Code. The plaintiff was not fully successful in the case; therefore he is not 

entitled to the legal costs compensation. 
 
 

I n s t r u c t i o n :  Appeal against this decision is inadmissible. 
 
 

Bratislava, 5
th

 April 2011 
 

                                                       JUDr. Ivan Rumana  

                                                      President of the Chamber 


